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“We believe in the ideas of family, mutuality, 

the sharing of benefits and burdens 

for the good of all, feeling one another’s pain, 

sharing one another’s blessing 

recognizing that at the heart of the matter 

we are bound to each other.” 
-Mario M. Cuomo- 

 
NATIONAL LABOR RELATIONS BOARD PERMITS MAIL-BALLOT ELECTIONS IN LIGHT 

OF “EXTRAORDINARY CIRCUMSTANCES” CAUSED BY COVID-19 

  
On May 8, the National Labor Relations Board (“Board”) issued a decision in Atlas Pacific Engineering 

Company, denying an employer’s Request for Review of Region 27’s decision directing a mail-ballot election 

in light of COVID-19. 27-RC-258742. The Board recognized that elections should ordinarily be conducted 

manually and further expressed that this particular election would, under normal circumstances, almost 

certainly not be an election for which mail ballot would be appropriate. However, the Board observed that 

“extraordinary circumstances” can permit a Regional Director to exercise discretion and order a mail ballot.  

  

Here, the Board noted the “extraordinary federal, state, and local government directives that have limited 

nonessential travel, required the closure of nonessential business,” and resulted in the NLRB regional office 

remaining on mandatory telework. Based on those circumstances, the Board concluded that the Regional 

Director did not abuse her discretion in ordering a mail-ballot election. In approving the mail ballot, the Board 

noted that a hearing officer is required to solicit the parties’ positions regarding the type of election but shall 

not permit litigation of those issues.  

  
Just a day earlier, Region 13 issued a decision on a UFCW petition to represent certain Instacart workers in 

Chicago. Maplebear, Inc. d/b/a Instacart, 13-RC-259423. Instacart sought to hold the petition in abeyance 

until response measures associated with the COVID-19 pandemic were no longer in effect. Regional Director 

Peter Ohr directed a mail-ballot election, explaining that “[s]ince its earliest days, the Board has held 

employee rights are not diminished during times of emergency, ordering dozens of elections during World 

War II for workers performing essential functions,” citing Detroit Gasket & Mfg. Co., 55 NLRB 718 (1944). 
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NEW YORK STATE ISSUES GUIDANCE TO REOPEN REGIONAL ECONOMIES  

  
On May 11, 2020 Governor Andrew Cuomo’s office issued guidance on the state’s plan to reopen the 

economy. The New York State PAUSE executive order expires on May 15. The state will take a regional 

approach to reopen the economy that will rely on seven metrics. The state will use data from the seven metrics 

to determine when a region is ready to reopen. The plan is called the NY Forward Plan.  

  
The NY Forward Plan divides the state into 10 regional councils. The councils include Western New York, 

Finger Lakes, Southern Tier, Central New York, Mohawk Valley, North Country, Capital Region, Mid-

Hudson, New York City and Long Island. A map for the regional councils is available 

here: https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/RegionalCouncilMap.pdf. 

  
The NY Forward plan will rely on the following seven metrics: 

  

1.     Decline in Total Hospitalizations 
2.     Decline in Deaths 
3.     New Hospitalizations 
4.     Hospital Bed Capacity 

5.     ICU Bed Capacity 
6.     Diagnostic Testing Capacity  

7.     Contact Testing Capacity 
  
The state will require the infection, death and hospital rates meet specific standards, that the hospital capacity 

for the region is sufficient and that robust testing and tracing capability be in place. The specific criteria for 

each region is available here: https://forward.ny.gov/metrics-guide-reopening-new-york#monitoring-new-

infections. 

  

Once a regional council reopens, its economy will reopen in four phases which includes: 
  

1. Phase one:   Construction, manufacturing, wholesale trade, select retail for curbside pickup only, 

                     and agriculture, forestry & fishing. 

2. Phase two:   Professional services, finance and insurance, retail, administrative support, and real  

                     estate, rental and leasing. 
3.     Phase three: Restaurants and food services 
4.     Phase four:   Arts, entertainment and recreation, education 

  
The Governor said that the Finger Lakes, Southern Tier and Mohawk Valley have met all seven metrics to 

begin phase one of the reopening.  

  
Governor Cuomo also said that certain low-risk businesses and recreational activities (such as tennis) and 

drive-in movie theatres will be available statewide on May 15.  
  

A full copy of the NY Forward Plan is available 

at https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/NYForwardReopeningGuide.pdf. 
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or implied, and assume no legal liability with respect to the information in this report, and do not guarantee that the information is 
accurate, complete, useful or current.  Accordingly, Pitta LLP is not responsible for any claimed damages resulting from any alleged 
error, inaccuracy, or omission.  This communication may be considered an advertisement or solicitation. 
            
  
To Our Clients:  If you have any questions regarding any of the matters addressed in this newsletter, or any other labor or 
employment related issues in general, please contact the Pitta LLP attorney with whom you usually work. 
           
 
To Our Clients and Friends:   To request that copies of this publication be sent to a new address or fax number, to unsubscribe, 
or to comment on its contents, please contact Aseneth Wheeler-Russell at arussell@pittalaw.com or  
(212) 652-3797. 
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