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STATE ORDERS HALT TO ALL NON-ESSENTIAL CONSTRUCTION 

 

 On March 27, 2020, after a spate of COVID-19 cases on construction sites, and increasing 

pressure from construction trades unions and even some construction companies, New York Governor 

Andrew M. Cuomo revised an executive order to halt all nonessential construction during the coronavirus 

pandemic.  

 

•  Construction was previously defined broadly as an essential business in the governor’s March 20 

New York State on PAUSE executive order.  
 

•   The new rule more strictly defines what is and what is not considered essential.  “All nonessential 

construction must shut down except emergency construction, (e.g. a project necessary to protect health and 

safety of the occupants, or to continue a project if it would be unsafe to allow to remain undone until it is 

safe to shut the site),” according to the revised guidance on the executive order.  

 

•   The Empire State Development Corporation declared that essential construction includes 

infrastructure, emergency repairs, roads, bridges, transit facilities, utilities, hospitals or health care facilities, 

affordable housing, and homeless shelters may continue. The order from Empire State Development will 

temporarily suspend a wide swath of residential and commercial construction, while allowing some work 

deemed necessary — like building hospitals, infrastructure projects, affordable housing and homeless shelters 

— to continue. Nonessential construction work may continue in certain emergency circumstances, such as 

continuing a project if it would be unsafe to allow it to remain undone, the guidelines said.  Single employee 

projects are exempted. 
 

• The same day New York State issued this limitation, the federal Department of Homeland Security 

issued an advisory declaring construction of single and multi-family housing as essential.  The New York 

state ruling appears to supersede the advisory language from DHS. 
 

 

IN THE WAKE OF COVID-19, NATIONAL LABOR RELATIONS BOARD SUSPENDS 

REPRESENTATION ELECTIONS, TRIALS, AND FINAL ELECTION RULE 

 

In the past several days, the National Labor Relations Board (NLRB) has moved to adjust operations 

in the face of the COVID-19 pandemic sweeping the nation.  

 

 •   Suspension of Representation Elections:  The Board announced that it would suspend all 

representation elections, including mail-ballot elections, immediately through and including at least April 3, 

2020.  Due to the closure of several regional offices and limited operations and significant telework at other 

offices, the NLRB determined that it would not be possible to effectively conduct elections during this period.  

The NLRB staff, however, will continue to process petitions and seek to negotiate stipulated election 

agreements. 
 

 •   Suspension of Trials: On March 19, 2020, the NLRB announced that it was postponing all 

trials scheduled through April 3, 2020.   
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 •  Postponement of Final Rule on Election Procedures: On March 24, 2020, the NLRB 

announced that, in order to facilitate the resolution of legal challenges brought by the American Federation 

of Labor and Congress of Industrial Organization ("AFL-CIO"), it is postponing, until May 31, 2020, the 

effective date of its final rule modifying the Agency’s Representation Case Procedures, which was initially 

to go into effect April 16, 2020.  The AFL-CIO had sued on March 6, 2020 contending that the amendments 

were invalid as the NLRB issued a final rule without first soliciting public comments in a notice of proposed 

rulemaking. 

 

 

UNITED STATES DEPARTMENT OF LABOR OFFICE OF LABOR-MANAGEMENT 

STANDARDS ISSUES ADVISORY ON THE CONDUCT OF LABOR UNION OFFICER 

ELECTIONS AND PUBLIC DISCLOSURE REPORTING  

 

 On March 25, 2020, the United States Department of Labor (“DOL”) Office of Labor-Management 

Standards (“OLMS”) issued an updated advisory extending deadlines to hold union officer elections and 

make mandatory filings.  Due to the COVID-19 outbreak, OLMS recognized that it may be difficult or 

impossible for some unions to conduct timely union officer elections. Similar difficulties may confront 

unions, labor relations consultants, and employers faced with public disclosure filing requirements.   

Therefore, OLMS issued the following: 

 

Elections: 

        • Under the LMRDA, all national and international labor unions must hold officer  

elections not less often than every five years.  Officers of intermediate bodies must be elected 

at least every four years, and officers of local labor unions not less often than every three 

years.  In light of current circumstances, OLMS has advised that unions must make a good 

faith effort to hold such elections.  OLMS shall withhold enforcement if the election is late, 

so long as held prior to a complaint being received.   

• If OLMS receives a complaint regarding a union's ongoing failure to hold an election, and 

that failure was attributable to COVID-19, OLMS will promptly seek a voluntary compliance 

agreement with the union. The agreement would require the union to hold the election when 

practicable on a date certain. No civil enforcement would occur. 

 

Reporting: 

•  Labor unions, labor relations consultants, and employers affected by COVID-19 must make 

a good faith effort to file required public disclosure reports. The failure to file a timely and 

complete report is an ongoing violation of the LMRDA. OLMS will not, however, pursue a 

civil enforcement action with regard to a delinquent or deficient report when these reporting 

violations are attributable to COVID-19.    
 

•  OLMS will not pursue a civil enforcement action with regard to a delinquent or deficient 

report when these reporting violations are attributable to COVID-19 and the reporting 

deadline was prior to June 30, 2020.  Any such reports must be filed by June 30, 2020, absent 

further notice from OLMS. 

 

 

__________________________________________________________________________________ 

https://www.dol.gov/olms/regs/compliance/formspage.htm
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Legal Advice Disclaimer:  The materials in this Client Alert report are provided for informational purposes only and are not 
intended to be a comprehensive review of legal developments, to create a client–attorney relationship, to provide legal advice, or to 
render a legal opinion.  Readers are cautioned not to attempt to solve specific legal problems on the basis of information contained 
in this Client Alert.  If legal advice is required, please consult an attorney.  The information contained herein, does not necessarily 
reflect the opinions of Pitta LLP, or any of its attorneys or clients.  Neither Pitta LLP, nor its employees make any warranty, expressed 
or implied, and assume no legal liability with respect to the information in this report, and do not guarantee that the information is 
accurate, complete, useful or current.  Accordingly, Pitta LLP is not responsible for any claimed damages resulting from any alleged 
error, inaccuracy, or omission.  This communication may be considered an advertisement or solicitation. 
            
  
To Our Clients:  If you have any questions regarding any of the matters addressed in this newsletter, or any other labor or 
employment related issues in general, please contact the Pitta LLP attorney with whom you usually work. 
           
 
To Our Clients and Friends:   To request that copies of this publication be sent to a new address or fax number, to unsubscribe, 
or to comment on its contents, please contact Aseneth Wheeler-Russell at arussell@pittalaw.com or  
(212) 652-3797. 
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